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to throw in his lot with Black and Buchanan, in his assertion that 
" the power to coerce a state is not among the powers granted in the 
Constitution," and that " any invasion of a state would be lawless." 
That position is one which was then and is now vulnerable. But 
even if right, it does not alter the fact that states were " invaded " and 
were " subjugated." 

The next logical step, as set forth in the preface and elsewhere, is 
that between 1865 and 1877 the ancient governments of the subdued 
states were finally subverted, and new ones were erected in their 
places. The author notices, but dismisses as a " sophism " the 
counter-doctrine of Lincoln : "The states have their status in the 
Union, and they have no other legal status" (p. 241) ; but his main 
point is that suppression of the rebellion was not logical. 

Of what use now is the discussion of the threadbare questions as 
to the powers of the Confederation, the doctrine of implied powers, 
Hamilton's view of popular government, or the Missouri Compromise, 
as a means to the settlement of the responsibility for and rightful- 
ness of Reconstruction ? The great defect of the book is that it 
does not seem to recognize that during and after the Civil War the 
country had to confront an extra-constitutional state of affairs — 
that no theory of the Constitution could fit the circumstances. 
Thaddeus Stevens was a violent and unscrupulous partisan, but in 
his famous speech (quoted on page 256) he does brush away the 
cobwebs from the question of coercion. Sumner's doctrine of state- 
suicide was unstable, but it had the merit of recognizing that states 
engaged in rebellion thereby put themselves into a new category. 
Every theory of Reconstruction is untenable ; but some theory had 
to be adopted. It is not just that Abraham Lincoln, the only man 
who had a practicable plan up to 1865, should be dismissed with the 
sneer : " He felt his power, and his contempt of the representatives 
of the states and the people grew apace " (p. 389). 

Harvard University. Albert Bushnell Hart. 

The Origin and History of Contract in Roman Law down to 
the End of the Republican Period. (Being the Yorke Prize Essay for 
the year 1893.) By W. H. Buckler, B.A., LL.B., of Trinity 
College, Cambridge. London, C. J. Clay & Sons; Cambridge, 
University Press Warehouse, 1895. — vii, 228 pp. 

Any attempt to reconstruct the Roman law of contract as it was 
before the Twelve Tables — to decide in what cases the Tables merely 
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restated existing customs, and in what cases they introduced new 
rules — must, with the scanty evidence at our disposal, be somewhat 
inconclusive. There is a better chance of success in an honest effort 
to determine the original significance and scope of the provisions of 
the Tables, as compared with the meanings read into them by inter- 
pretation, and to discern the lines along which the interpretation 
moved and the mode in which its new conceptions were attained ; but 
even here there is ample room for difference of opinion. Disputable, 
finally, is the extent to which the way had already been cleared, by 
civil interpretation, for the sweeping innovations of the praetorian 
law. It is only toward the close of the Republican period that the 
student begins to feel firm ground beneath him. Before that time his 
sensations resemble those of a man who strives to keep his footing 
on logs driving down a river. He has, here and there, solid facts to 
support him ; but the facts are disconnected parts of the law, and the 
whole law is in motion. 

Mr. Buckler's reconstruction has positive merits of a high order. 
It is based on careful study, not merely of the Roman juristic litera- 
ture and of the inscriptions, but of the non-juristic literature as well 
(Plautus, of course, is a mine of information). The author has also 
plowed his patient way through a great number of German and Italian 
treatises, although he has unfortunately overlooked a few books 
that would have helped him more than some of those that he has 
read. In discussing the various more or less imaginative theories 
set up by his predecessors, he shows a characteristic English sanity 
of judgment. His own conclusions are obviously independent, and 
where they differ from those of the Continental writers they are, as a 
rule, thoroughly defensible. The book is a gratifying evidence of 
the solidity of the work which the English universities are doing in 
Roman law. 

Detailed criticism of such a book would necessitate another of 
almost equal size. I shall confine myself to indicating what seem to 
me the chief defects in a generally admirable piece of work. Mr. Buck- 
ler seems too much disposed to discover sudden innovations in the 
development of the law of contracts, although he declares in his 
preface that " contract is the handmaid if not actually the child of 
trade." He assumes — rather arbitrarily, I think — that several 
provisions of the Twelve Tables that may have been declaratory of 
existing custom were deliberate legislative modifications of custom ; 
and in discussing the contracts of the ius honorarium he does not 
recognize the extent to which the new praetorian remedies were 
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probably based upon earlier though less adequate remedies devised 
by juristic interpretation. He does not clearly see, or at least he 
does not clearly show, to what an extent the widening of the field of 
contract in the praetorian law was preceded by the recognition of 
obligation quasi ex contractu in connection with agreements or pacts 
which were not yet regarded as contracts. Nor does he make it 
clear how largely the ground of contract was covered, not only in 
the civil law but probably in the early praetorian law also, by 
actions of tort — by the extension of the action of theft, or by the 
action of fraud. In the field of the consensual contracts, for exam- 
ple, Jhering has advanced strong reasons for assuming that the 
earliest remedy inter socios was the actio doli ; 1 and Mr. Buckler himself 
recognizes that the actio familiae herciscundae may have discharged, 
in some cases, the functions of the later contractual actio pro socio. 
The analogous actio communi dividundo, however, filled the gap more 
completely. Both of these actions of partition were regarded by the 
Romans as quasi-contractual. Again, Mr. Buckler himself recog- 
nizes the probability that the quasi-contractual actio negotiorum 
gestorum was older than the contractual actio mandati. Passing to 
the field of real contracts, Mr. Buckler conjectures (rightly, in my 
opinion) that the earliest action ex causa depositi was the actio furti, 
but he unaccountably narrows this remedy to the case where the 
depositary had committed furtum usus (pp.86, 87, 188). Furtum 
usus, however, is a refined and therefore relatively late conception 
(cf. p. 185) ; in early times it must have seemed natural to regard 
the refusal to restore a thing left for safe-keeping as a theft of 
the thing. For the second, or quasi-contractual stage in the evo- 
lution of the real contract, we have ample evidence. Not only 
was a condictio given quasi ex contractu, on the ground of unjust 
enrichment, in all cases where something of value had passed in 
consequence of an express or implied promise {causa data, causa non 
secutd), but even when all pacts of this kind had been recognized as 
contracts, and a special action had been devised for their enforce- 
ment, the older quasi-contractual remedy survived. Of course this 
last step in the development of the real contract {actio praescriptis 
verbis) lies outside of Mr. Buckler's period; but the earlier steps lie 
within it ; and surely the question whether, in the case of the few 
special real contracts of the Republican period, there was not an inter- 
mediate quasi-contractual stage ought to be considered. In the case 

1 Schuldmoment im romischen Recht (1867); reprinted in Vermischte Schriften 
(1879). See especially pp. 187-191. 
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of these contracts it should be noted that the recognition of unjust 
enrichment would lead to practically the same result as the recogni- 
tion of contract. From either point of view there would be a duty 
to restore the amount lent (mutuant), or the article loaned (commoda- 
tuni), or deposited (depositum), or pledged (pignus). It was only in 
the further development of the real contract that cases arose where 
the contractual claim ran for a performance that was not simply 
restitution. Mr. Buckler has not correlated the evidence which we 
possess on these matters ; and while his sketch of the formal con- 
tracts is almost unexceptionable, his account of the origin of the 
consensual contracts leaves something to be desired, and his explana- 
tion of the development of the real contracts is quite unsatisfactory. 

It is, I think, because Mr. Buckler has failed to see the historical 
basis of the real contract (one-sided performance viewed as unjust 
enrichment if the other party fails to perform his part) that he pro- 
nounces the distinction between the real and the consensual contract 
"arbitrary" (p. 187). A few pages back he declares that the real 
contract was a consensual contract in which " consent was signified 
in a particular way, i.e., by the delivery of the object in respect to 
which the contract was made" (p. 178). Nothing could be more 
thoroughly un-Roman than this description. To the Roman view, 
even in the following period, the fact that consent had been signified 
was no reason for recognizing the existence of a contract, save in 
the narrowly limited class of the four consensual contracts. Outside 
of this class something else was necessary. Consent plus the 
employment of certain forms of question and answer made a verbal 
contract ; consent plus a certain kind of written entry made a literal 
contract ; consent plus the passing of something of value made a 
real contract. 

Mr. Buckler's mode of citing from the Digest is peculiar to him, 
and is at first somewhat confusing. He uses "fr." not as the 
Germans do, to designate the " fragments " or excerpts of which 
each title is composed, but to indicate the paragraph divisions 
within the fragments which were introduced by the jurists of the 
middle ages. Thus, where a German writer would cite fr. 7, § 3, 
D. de operis libert. 38, 1, Mr. Buckler cites 38 Dig. 1, 7, fr. 3. I can 
see no reason for this innovation, nor has it any warrant in the 
practice of other scholars, Continental or British. Muirhead cites 
Dig. xxxviii, 1, fr. 7, § 3 ; Holland, Dig. xxxviii, 1, 7, 3; Moyle, Dig. 
38, 1, 7, 3. Mr. Buckler's book is carefully printed and well indexed. 

Munroe Smith. 



